
The ECOA Discrimination Proscription and Disparate Impact 841 

The Sandoval Court further observed how odd it seemed for the dissent to 
suggest that a disparate impact regulation may effectuate the purpose of an in
tentional discrimination statute by prohibiting conduct which the statute permits: 

We cannot help observing, however, how strange it is to say that disparate-impact 
regulations are "inspired by, at the service of, and inseparably intertwined with" [sec
tion] 601, post, at 1531, when [section] 601 permits the very behavior that the 
regulations forbid. See Guardians, 463 U.S. at 613, ... (O'Connor,]., concurring in 
judgment) ("If, as five Members of the Court concluded in Bakke, the purpose ofTitle 
VI is to proscribe only purposeful discrimination ... , regulations that would pro
scribe conduct by the recipient having only a discriminatory effect . .. do not simply 
'further' the purpose of Title VI; they go well beyond that purpose").•' 

Indeed, justice O'Connor's concurring opinion in Guardians aptly noted that, 
although "an agency's legislative regulations will be upheld if they are 'reasonably 
related' to the purposes of the enabling statute, ... we would expand considerably 
the discretion and power of agencies were we to interpret 'reasonably related' to 
permit agencies to proscribe conduct that Congress did not intend to prohibit. "46 

justice O'Connor thus concluded that '"(r)easonably related to' simply cannot 
mean 'inconsistent with."'47 

The issue of the scope of the administrative authority conferred by ECOA 
section 703(a) is arguably premature because the FRB has not included in Regu
lation B a provision affirmatively proscribing certain facially-neutral practices that 
produce a discriminatory effect. Thus, assuming arguendo that the FRB possesses 
the requisite statutory authority, one might legitimately argue that it has not ex
ercised that authority by adopting a Regulation B analogue to paragraph (2) of 
section 703(a) of Title VII or its ADEA counterpart. Instead, the FRB has adopted 
a footnote to Regulation B that merely recites the fact that "(t)he legislative history 
of the Act indicates that Congress intended an 'effects test' concept . . . to be 
applicable to a creditor's determination of creditworthiness" and a related Com
mentary provision that effectively reiterates this point.48 These repetitive admin
istrative references to the post-enactment history are not equivalent to making a 
considered administrative determination that "the purposes of this title," as re
flected in the text of its discrimination proscription, include the eradication of 
discriminatory effects.49 Indeed, as one commentator has noted previously, "(t)here 
is no apparent statutory basis for these references."50 

45. Id. at 286 n.6 (emphasis in original). 
46. Guardians Ass'n, 463 U.S. at 614 (O'Connor,]., concurring in judgment) (distinguishing Mourn-

ing v. Family Publ'ns Serv., Inc., 411 U.S. 356, 369 (1973)). 
4 7. Guardian Ass'n, 463 U.S. at 614 (O'Connor, j., concurring in judgment). 
48. See supra notes 24-25 and accompanying text. 
49. The notion that these administrative references to the effects test speak authoritatively to what 

the statutory language actually proscribes brings to mind Justice O'Connor's recent observation, in 
Smith v. City of jackson, Miss., regarding an EEOC regulation relating to the ADEA: "This discussion 
serves to illustrate why it makes little sense to attribute to the agency a construction of the relevant 
statutory text that the agency itself has not actually aniculated so that we can then 'defer' to that 
reading. Such an approach is particularly troubling where applied to a question as weighty as whether 
a statute does or does not subject employers to liability absent discriminatory intent. This is not, in 
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In any event, however, the foregoing discussion of the ability of administrative 
agencies to expand upon statutory discrimination proscriptions suggests that one 
should resolve the threshold question of whether the text of the ECOA credit 
discrimination proscription prohibits only disparate treatment without resort to 
the "effects test" footnote to Regulation B ancl!or the related Commentary provi
sion. Only by doing so can one properly determine "the purpose of" the ECOA 
credit discrimination proscription and whether any related administrative action 
is effectuating that purpose or going well beyond it. Otherwise one is effectively 
putting the administrative cart ahead of the statutory horse despite the fact that 
"[a]n administrative agency is itself a creature of statute" which "may play the 
sorcerer's apprentice but not the sorcerer himself."51 

CONCLUSION 

An eloquent jurist observed that statutory "interpretation . . . is a process 
whereby we figure out the meaning of the words that are actually there; inter
preting the sounds of silence is a euphemism for rewriting."52 Although the stat
utory language should be the starting point in a statutory construction exercise, 
there has been a tendency to assume that the ECOA proscribes disparate impact 
discrimination without pausing to examine carefully the text of the ECOA credit 
discrimination proscription and to consider whether textual differences in em
ployment discrimination proscriptions reflect clearly expressed differences in pol
icy. "Yet there is no rule that all statutes addressing related topics mean the same 
thing .... "53 Your authors submit that an examination of the text of the ECOA 
credit discrimination proscription, and a comparison of the language used in the 
counterpart Title VII and ADEA discrimination proscriptions, reveals that Con
gress chose to treat employment discrimination and credit discrimination differ
ently in this respect. There is only statutory silence where an ECOA disparate 
impact proscription should be found had Congress intended to proscribe discrim
inatory effects. 

my view what Chevron contemplated." Smith, 125 S. Ct. at 1559-60 (O'Connor, j., concurring in 
judgment). 

50. See Harrell &: Lucas, supra note 22. 
51. Sandoval, 532 U.S. at 291; Guardians Ass'n, 463 U.S. at 614 (O'Connor,]., concurring in 

judgment). 
52. Graham v. United States, 96 F. 3d 446, 450 (9th Cir. 1996) (Kozinski, j., dissenting). 
53. Neal, 33 F. 3d at 863 (Easterbrook,].). 
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