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In any event, however, the foregoing discussion of the ability of administrative
agencies to expand upon statutory discrimination proscriptions suggests that one
should resolve the threshold question of whether the text of the ECOA credit
discrimination proscription prohibits only disparate treatment without resort to
the “effects test” footnote to Regulation B and/or the related Commentary provi-
sion. Only by doing so can one properly determine “the purpose of” the ECOA
credit discrimination proscription and whether any related administrative action
is effectuating that purpose or going well beyond it. Otherwise one is effectively
putting the administrative cart ahead of the statutory horse despite the fact that
“laln administrative agency is itself a creature of statute” which “may play the
sorcerer’s apprentice but not the sorcerer himself.”!

CONCLUSION

An eloquent jurist observed that statutory “interpretation ... is a process
whereby we figure out the meaning of the words that are actually there; inter-
preting the sounds of silence is a euphemism for rewriting.”* Although the stat-
utory language should be the starting point in a statutory construction exercise,
there has been a tendency to assume that the ECOA proscribes disparate impact
discrimination without pausing to examine carefully the text of the ECOA credit
discrimination proscription and to consider whether textual differences in em-
ployment discrimination proscriptions reflect clearly expressed differences in pol-
icy. “Yet there is no rule that all statutes addressing related topics mean the same
thing . . . ." Your authors submit that an examination of the text of the ECOA
credit discrimination proscription, and a comparison of the language used in the
counterpart Title VII and ADEA discrimination proscriptions, reveals that Con-
gress chose to treat employment discrimination and credit discrimination differ-
ently in this respect. There is only statutory silence where an ECOA disparate
impact proscription should be found had Congress intended to proscribe discrim-
inatory effects.
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