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March 6, 2019 
 
OMB Desk Officer for the Bureau of Consumer Financial Protection 
Office of Management and Budget 
New Executive Office Building 
Room 10235 
Washington, DC 20503 
 
 Re: Debt Collection Quantitative Disclosure Testing 
  Docket No. CFPB-2019-0003 
  OMB Control Number: 3170-XXXX 
 
To Whom It May Concern: 
 
The Consumer Financial Protection Bureau (CFPB) is requesting approval from the Office of Management and 
Budget (OMB) to conduct a web survey of 8,000 individuals as part of the CFPB’s research on debt collection 
(the “survey”). The survey asks for consumers’ experience with debt collection and feedback on proposed 
disclosure forms. The CFPB first issued its request for approval in June 2017, then again in November 2017, but 
withdrew the latter request. The CFPB is now re-publishing the survey for comment.  
 
While the American Financial Services Association,1 supports the CFPB’s intent to begin a debt collection 
rulemaking, we ask that OMB deny approval to conduct the survey. Our concerns with the survey are twofold. 
 
First, while we recognize the CFPB’s need to inform its debt collection rulemaking with data, conducting this 
survey is premature. Before testing disclosure forms with consumers, the CFPB should release the forms for 
notice and comment. After gathering comments and making changes to the forms based on those comments, then 
the CFPB could test the forms with consumers. 
 
Second, we believe substantial changes need to be made to the survey itself. As former Federal Reserve economist 
Dr. Tom Durkin wrote in his response to the June 2017 request for approval, he “…does not expect that this 
project will prove to be a worthwhile expenditure of the taxpayers’ resources.” We agree; therefore, we are 
attaching Dr. Durkin’s letter as an appendix. Moreover, the proposed forms the Bureau is testing in the survey 
exceed the limitations of the Fair Debt Collection Practices Act (FDCPA). The former Acting Director of the 
CFPB, Mick Mulvaney, said that the Bureau should not regulate by enforcement. We believe that the Bureau 
should not legislate by regulation either.  
 
If the CFPB does decide to conduct the survey, we ask that it take the comments below into consideration. These 
comments are in response to four of the attachments that the CFPB included with the notice requesting OMB 
approval of the survey: Supporting Statement Part B; survey instructions, items, and questions; disclosure 
language to be tested, and sample disclosure forms.   
 

                                                       
1 Founded in 1916, AFSA is the national trade association for the consumer credit industry, protecting access to credit and consumer 
choice. AFSA members provide consumers with many kinds of credit, including traditional installment loans, mortgages, direct and 
indirect vehicle financing, payment cards, and retail sales finance. 
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I. Supporting Statement Part B 
 
At the outset, the survey needs to clearly differentiate between debts collected by third-party debt collectors and 
by creditors. The target sample size is 8,000 completed surveys, approximately 5,330 (two-thirds) of which will 
be completed by panelists who have experienced debt collection in the past 24 months. 
 
The survey should specify what criteria are used to determine whether a participant has experienced debt 
collection. Is it the answer to Q8 in the screening questions? If so, we applaud the CFPB in trying to distinguish 
between debts being collected by third-party debt collectors and creditors. However, we suggest that the CFPB 
add additional questions to help ensure that the responses being solicited do refer to debt collected by a debt 
collectors and not a creditor. Perhaps the CFPB could include a question asking how sure the participant is about 
the answer to Q8. Alternatively, the CFPB could include an option such as “I’m not sure.” If the participant 
selected that response, she would be directed to the subsample. 
 
The survey should also take into account whether the debt was actually owed as opposed to incorrectly believed 
to be owed. This difference could result in bias as to the effectiveness of current communication methods versus 
the contemplated forms, as well as with respect to willingness to participate in the survey. 
 
In addition, the CFPB should publish the results of all its testing. Supporting Statement Part B refers to qualitative 
testing conducted and the difference in reaction by those engaged in the testing who had “experienced” debt 
collection. We ask that the CFPB publish the results of that testing and explain how it informs this current 
request. Absent that information, one cannot determine whether there is a particular bias built into the sample 
forms. 
 
Along those same lines, Supporting Statement Part B is unclear in what will occur with respect to the 200 pilot 
test results, particularly if questions in the survey require deletion, replacement, modification or some other 
change. We ask that the CFPB publicize those results, regardless of outcome. Those results should also be 
considered separately from the final results. If considered with the final results, particularly if changes were 
required, it might result in misleading conclusions. The survey, when finalized, will re-open to an additional 7,000 
participants. This suggests the original 1,000 participants engaged in the survey validation process will also be 
included, and therefore presents potential for inaccurate or misleading conclusions. A similar issue exists to the 
extent a re-test is required. 
 
II. Survey Instructions, Items, and Questions Document 
 
At the outset, AFSA objects to the style of many of the questions. They do not appear related to the particular 
communications at issue and the effectiveness of those communications. Rather, they appear to collect attitudinal 
data of consumers, which is not relevant to the effectiveness of the communications the CFPB seeks to sample. 
For example, Q06 asks about the likelihood of a debt appearing on a credit report. This does not help identify 
effective communications. As such, it should be removed from the survey.  
 
Similarly, the questions around electronic disclosures uses phrases such as “not okay,” which may lead to a 
conclusion that consumers believe such a method is wrong, as opposed to simply being less preferred by that 
individual. Whether sending electronically is “okay” (i.e., legally permissible) is not a function of consumer 
attitude. Therefore, the responses should be modified to assist in identifying preferences as opposed to 
permissibility (note that Version 2 at page 13 appears to more directly do this than Version 1 at pages 12 – 13). 
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In addition to our objections as to the tone of the questions, we provide specific comments on a few of the 
questions: 
 

 Pre_Q11 asks the consumer to consider the legal permissibility of bringing suit on a debt. In the absence 
of reference to the particular document reviewed, it is impossible to determine whether the consumer has 
any basis to have any such opinion. If a notice that does not contain a statement as to the collector’s right 
is used, any response is irrelevant as to a typical consumer without legal training and does not inform 
regarding a communication. 
 

 In Pre_Q08 and Q08, it is unclear whether the survey participant is seeing a new notice from the new 
collector.   
 

 Q35(2) at page 15 has an inherent bias within the question. It asks whether the details of the debt were 
correct. While the details may have been correct, the consumer may not have believed them to be so. As 
such, this should be modified to capture the belief of the consumer as opposed to being used as an objective 
statement of fact. 
 

III. Disclosure Language to be Tested 
 
Contrary to how the information is presented in this document, it is not always the case that a payment or 
acknowledgement will revive the statute of limitations. That is a function of state law. Similarly, we assume that 
where a disclosure states the debt will not be reported to a credit reporting agency, the period for credit reporting 
has expired. 
 
IV. Sample Disclosure Forms 
 
Before commenting on the specific sections of the forms, we have four overarching objections to the forms 
themselves and the manner in which they have been proposed.  
 
First, some of the disclosures appear designed to suggest that consumers should not pay their debts, particularly 
those that are out of statute. If consumers do not pay their debts, the overall cost of credit to everyone―both those 
who do pay their debts and those who do not―necessarily increases to account for those who do not.   
 
Second, without a strong safe harbor at both the federal and state level (which, of course, the CFPB cannot give), 
mandatory disclosures can give rise to excessive litigation and unnecessarily increase expenses. The manner in 
which the language is set forth in the proposed disclosure forms is far less concise than the standard debt validation 
notice seen today. Because the language used today has already resulted in untold litigation, it seems likely that 
the language in the new forms will also result in litigation. Moreover, a number of states have implemented debt 
collection laws that track to the FDCPA. While some of the softer language in the CFPB’s proposed disclosure 
forms may result in a safe harbor at the federal level, having to go through the establishment of standards all over 
again at the state level through litigation is going to drive up the cost of collections. 
 
Third, some of the disclosures on the proposed forms are basically new requirements that differ from what is set 
out in the FDCPA. For example, on the validation notice, the consumer can just check a box instead of taking the 
time to consider the debt and sent a written dispute. This modification seems to change the intent of the FDCPA. 
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Fourth, if the CFPB does believe that change is needed, we suggest that the Bureau should work with stakeholders, 
including consumer advocates and industry representatives, to develop forms before testing them. 
 
In addition to those overarching objections to the forms, AFSA has some specific comments on the forms 
themselves. 
 
For all forms: 
 
Providing a set date by which the consumer must send a written dispute does not comply with the FDCPA (“Write 
to us by November 12, 2019. . . .”).  The time for a consumer to dispute is 30-days from the date of receipt by the 
debtor and not related to the time of sending (15 U.S.C. § 1692g(a)). Absent a change in the law, or a safe harbor 
number of days after the date of mailing that a collector may assume receipt by rule, the form may in some 
instances result in a per se violation of the FDCPA. 
 
 “Our Information Shows” box: 
 
The relevance of the date at issue and the information presented is unclear. There is no obligation under the 
FDCPA to identify the amount of debt as of a particular prior date, and instead the notice is required to disclose 
the amount of the debt at the time of sending (15 U.S.C. § 1692g(a)(1)). If the goal is to determine whether the 
additional information is helpful, then samples without it are the only way to do that. 
 
“How can you dispute the debt?” box: 
 

 Claiming that the collector must send information “that shows you owe the debt” is not an accurate 
statement of law. Rather, the collector is required to obtain verification of the debt and provide that to the 
consumer (15 U.S.C. § 1692g(b)). That is not the same as having to provide information that shows they 
owe the debt. 
 

 Statements like “Contact us about your payment options” in the debt validation notice require a safe harbor 
or some other protection from liability in the event a plaintiff claims that inclusion of such language 
without a qualifier that doing so does not affect their right to dispute the debt. There is case law stating 
that demanding payment without something further constitutes a violation under a theory of 
overshadowing. 

 
“What else can you do?” box: 
 

 This section again provides a “Write by” date, which is incorrect and may result in a violation that needs 
to be addressed. 
 

 If the collector includes the name and address of the original creditor in the initial letter, as some do, it is 
inappropriate to require the collector cease communication when that has occurred. 
 

o Statements such as “Contact us about your payment options” without a qualifier that the consumer 
retains their right to dispute and this is not intended to affect that right presents a risk that a civil 
litigant may allege this is a demand for payment that overshadows the debt validation notice. There 
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is case law that supports exactly this. A similar potential risk may exist with “I enclosed this 
amount.” 
 

o Requiring inclusion of another document (i.e., “Know your debt collection rights”) places a further 
and unnecessary burden and cost on debt collectors and may lead to confusion with consumers 
who believe the overall package of information to be informative as opposed to an effort to collect 
a debt. Inclusion of a link should be sufficient. 
 

Letter Code CC1 and CC2: 
 
These letters imply that the consumer “may use the form below” to dispute the debt (language is found under 
the heading “How can you dispute the debt?”) but the form is misleading. Telling a debt collector to cease 
communication, while permissible under the FDCPA at 15 U.S.C. § 1692c(c), is not a dispute of the debt and 
does not trigger any action by the collector to provide verification under 15 U.S.C. § 1692g(b).   
  
V. Conclusion 
  
We encourage OMB to deny its approval for this survey. Again, we support the CFPB’s efforts to gather data, 
but to approve the survey now would be premature. We encourage the CFPB to put out its proposed disclosure 
forms for comment before testing them with consumers. 
 
If you have any questions, please do not hesitate to contact me by phone at 202-466-8616 or e-mail at 
bhimpler@afsamail.org. 
 
Sincerely, 
 
 
Bill Himpler 
President-elect 
American Financial Services Association 
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